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LLLb ~ U V V  t-~ef~rencea rmprjer and the appiica~ion of h e  Diesel Fuel Tax Law be reissued to 
reaffirm the analysis therein and to analyze, additionally, the application of the Use Fuel Tax 
Law. My prior memorandum, dated July 12,2005, specifically addressed the question of 
whether _ _  (Taxpayer) qualifies as an "exempt bus operator" with regard 

e 
to any of the transportation services it provides pursuant to the contracts the Taxpayer has 
submitted in support of its application for exemption. 

The legal opinions expressed in the July 12,2005, memorandum are still applicable: 
Taxpayer qualifies as an Exempt Bus Operator for two of its five operations under the Diesel 
Fuel Tax Law, as discussed below. In addition, Taxpayer also qualifies for exemption for two of 
its five operations under the Use Fuel Tax Law, also discussed below. 

Diesel Fuel Tax Law 

Section 60039 of the Revenue and Taxation code' defines the types of transportation 
services that do and do not qualify as an "exempt bus operation." Section 60039 provides, as is 
relevant to the transportation services provided by the Taxpayer: 

(a) "Exempt bus operation" consists of the following: 

[m . * - [m 
(2) Any private entity providing transportation services for the 

transportation of people under contract or ameement, except 
general franchise agreements, with a public agency authorized to 
provide public transportation services, only for diesel fuel 
consumed while providing services under those contracts or 
agreements . . . ." 

1 

@ EV . . 
I All future statutory references .=;;I! SE ifi the Revenue and Taxation Code unless stated otherwise. 

[TI 
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(4) Any common carrier of passengers operating exclusivelv on any 
line or lines within fhe limits of a single city between fixed termini 
or over a regular route, 98 percent of whose operations, as 
measured by total route mileage operated, are exc!~sive!y wit$>n 
ihe limits of a single city, and who by reason thereof is not a 
passenger stage corporation subject to the jurisdiction of the Public 
Utilities Commission. 

( 5 )  Any school district . . . owning, teasing, or operzting buses for the 
purpose of transporting pupils to and from school and for other 
school . . . activities involving pupils, including, but not limited to, 
field trips and tithletic contests. 

(5) Any private entity providing transportation services for the 
purposes specified in paragraph ( 5 )  under contract or agreement 
with a school district . . . . d 5 7  53r diesel 5x1 bans.dmed ~jltALie 
pr~vidiiig scmices i,lnder ihose contracts or agreements . . . . 

(b) "Exempt bus operation" as defined in subdivision (a), shall not be 
applicable to a charter-party carrier of passengers. The term "charter- 
party carrier of passengers" has the same meaning as that specified in 
Section 5360 of the Public Utilities Code and shall M e r  include 
those transportation services described in subdivisions (a) and (e) of 
Section 5353 of the Public Utilities Code, if that transportation service 
is rendered as contract caniaae and not as common carriage of 
passengers." ( 5  60039 [emphasis added].) 

Further, an "exempt bus operator" is "any person that owns, operates, or controls an 
exempt bus operation." (8 60040.) 

With regard to transportation services Taxpayer provides under contract or agreement 
with each of the entities in question: 

1. ! . . - _ . : Metropolitan Transit District (Transit District), Taxpayer qualifies as an 
Exempt Bus Operator, pursuant to section 60039, subdivision (a)(2). 

2. S - -  Unified School District (School District), Taxpayer qualifies as an 
Exempt Bus Operator, pursuant to section 60039, subdivision (a)(5) and (6). 

3. Cityof- (City), it appears that Taxpayer does not qualify as an Exempt Bus 
Operator, pursuant to section 60039, subdivision (b), because the service is a charter- 
party carrier activity rendered as contract carriage and not common carriage. 
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i, Inc. (formerly C ._ . ,, Lqc., dbz 9 
(Broker), Taxpayer does not qualify as an Exempt Bus Operator, pursuant to 60039, 
subdivision (a)@). 

5 .  -- . - ---. - , >kc. (collec:ively, 
Regional Centers), Tzxpayer does not qi~dify as an Exempt Bus Operator, pursuant to 
60039, subdivision (a)(2). 

Transit District Contract 

Transportation services provided by Taxpayer under contract with Transit District qualify 
as an "exempt bus operation" pursumt to section 60039, subdivision (a)(2). Taxpayer is a 
"private entity" that is "providing transportation services for the transportation of people" under a 
Professional Servrices Contract with Transit District. Transit Bistrid is a ''pcb!lc zgency" vk+icf; 

provide p.25li.c - .  1s "authorized to traqor':ation s e y ~ i ~ z s . " ~  > I ~ W ~ V ~ T ;  it should be nr;tea 7 ELa: - t f l l~  

exeEp:icr, is 8pp!iczble ~ ~ i l j /  to ih:: "diesei he1 ccnsuzied wlule providing services under" this 
contract. ($ 60039, subd. (a)(2).) 

School District Agreement 

Transportatio~l services provided by Taxpayer under contract with School District qualify 
as an "exempt bus operation" pursuant to section 60039, subdivision (a)(6). Again, Taxpayer is a 
"private entity providing transportation services"; it provides these services under agreement 
with a school district, pursuant to the terms and conditions set out in a Purchase Order issued by 
School District. Pursuant to section 60039, subdivision (a)(5), the purpose of the services is to 
provide transportation for special education students to and from home and school (i.e., "door-to- 
door"). As noted above, this exemption is also applicable only to the "diesel fuel consumed 
while providing services under" t h s  agreement. (8 60039, subd. (a)(6).) 

City Agreement 

m l e  transportation services provided by Taxpayer under agreement with City might 
otherwise qualify as an "exempt bus operation" under section 60039, pursuant to one or more of 
the definitions included in subdivision (a), Taxpayer does not qualify as an "exempt bus 
operation" under section 60039, based on the facts as we understand them, because it is a 
"charter-party carrier of passengers," rendering senrice as contract carriage and not as common 
carriage, pursuant to subdivision (b). 

Under an agreement with City, Taxpayer is providing shuttle service between local Bay 
Area Rapid Transit (BART) and Caltrain stations and specific locations in City, according to a 

2 Whether Transit District is a "public agency" for purposes of section 60039 is not specifically addressed in the 
codes. However, where "public agency" is defined with respect to other public utility matters, the definition includes 
"a district." (See, e.g., Gov. Code, 8 54999.1, subd (c), and Pub. Util. Code, 6 16871.) Therefore, it is reasonable 
to conclude that Transit District is a "public agency" for purposes of section 60039. 
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@ shuttle schedule and route map which are incorporated as part of the agreement.3 (Vendor 
Agreement, 77 A. & 2.) It is our understanding that only persons who are employed by a 
designated group of eq!oyers, whose businesses are located in L, ---_ in City, 
are served in accordance with Taxpayer's agreement with City. (Thus, it appears that the 
services are rendered as contract carriage, not common carriage.) According to this agreement, 
these employers have executed a consortiilm agreemerit to finmcia'rly and orhenvise support the 
"employer-based BART and Caltrain shuttIe program." (See Vendor Agreement, $/I B. &r. E. 
[designating these employers as "Participating Employers"].) 

Section 60039, subdivision (b), quoted above, excludes from the definition of "exempt 
bus operation" any operation co~stmzd to be a "charter-~aiij czrier of passengers," as defined 
by the Public Utilities Code, plus some operations that the Public Utilities Code excludes from 
the definition. 

Section 5360 of tihe Pubi~c IJtiIities Code defines a "chafer-~arfy c z - i e ~  of ~ a ~ s e ~ ~ e r s "  - 
. . 

as *kever\i , I v r ; o n  &,..- --- engaged kl the tr&y:p~;t&ca ~f per~~ln l~  a ~ : ~ r  iieiiicle $ 3 ~  conlpsnsaiion, 
whether in common or contract carriage, over any public highway in [California]." Section 5353 
of the Public Utilities Code excludes fiom the definition of "charter-party carrier of passengers" 
specific types of transportation services. As is relevant here, under most circumstances, 
"[t]ransportation service rendered wholly within the corporate limits of a single city or city and 
county and licensed or regulated by ordinance" wnl~ld Se exclgded from the definition. (Pub. 

 Util. Code, 5 5353, subd. (a).) 

However, for purposes of section 60039, subdivision (b), such a transportation service is 
declared to be a "charter-party carrier of passengers" that is not eligible as an exempt bus 
operation "if that transportation service is rendered as contract carriage and not a common 
carriage of passengers." (5 60039, subd. (b) [emphasis added].) "Common carrier" is defined in 
the Public Utilities Code to mean "every person and corporation providing transportation for 
compensation to or for the public or any portion thereof, except as otherwise provided" and 
includes "'[e]very passenger stage corporation' operating within this state." (Pub. Util. Code 
85 21 1 & 21 1, subd. (c).) There is no definition of "contract carriage" in the Public Utilities 
Code, but, in the Civil Code, "contract of carriage" is defined as "a contract for the conveyance 
of property, persons, or messages, from one place to another." (Civ. Code, 5 2085.) 

The transportation service provided by Taxpayer, pursuant to its agreement with City, 
appears to be "wholly within the corporate limits" of City and "licensed or regulated by 
ordinance" by City, whch would normally not constitute a "charter-party carrier of passengers," 
pursuant to Public Utility Code section 5353, subdivision (a). However, this service is rendered 
as contract carriage, not common carriage, and, therefore, constitutes a "charter-party carrier of 
passengers" for purposes of section 60039, subdivision (b). Accordingly, the transportation 
services Taxpayer provides pursuant to its agreement with City do not qualify as an "exempt bus 
operation" under section 60039. 

@

EwAibit "A," the "shuttle schedule and route map," is not included in the documents received from Taxpayer. 
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Broker Contract 

Taxpayer has provided copies or partial copies of contracts between itself and Broker, 
both with Broker's current owner and with Broker's prior owner, and between Brolter's prior 
owner and the contracting municipal corporation. Tzxpayer has not provided a copy of any 
contract or agreement between Taxpayer and the contracting municipal corporation or of any 
other document evidencing contractual privity4 between Taxpayer and the contracting municipal 
corporation. 

Section 50039, sub&-hsion (a)(2), specifies that, to qualify as an "exempt bus operation," 
a "private entity" must provide transportation services "under contract or zgreenent . . . with a 
public agency." Nothing in the documents Taxpayer provided supports the contention that 
Taxpayer is in contractual privity with the contracting municipal corporation, the "'public 
sgeazy." Tm~payer has a ~ ~ I I I I ~ E T ~ C ~ J ~ ~  
r p c n n n Q i h ] ~  qp- +ha ;lmnw-or 

WIu IIILIIulb.ll 
-- relzticmship odjr with Broker, znd Br~ker  is "-c~,rhhoy 

--rl-' I- ' C  I--.r---- - tf - - WLL~CPI  i~ ~ C L L U L L L L S  I IG bc 
-r ic-- c b  arrd work requesred by" fne 

contracting municipal corporation. (Agreement Between the [contracting municipal corporation 
and Broker's prior ourner], 7 14.a.) 

California courts have consistently held that "statutes granting exemption from taxation 

 are strictly construed to the e ~ d  that such c~ncession will be neither edarged nor extended 
beyond the plain meaning of the language ernpl~~ed."~ Further, "[tlhe party claiming tax 
exemption has the burden of showing that it comes clearly w i h n  the terms authorizing 
exemption."6 

Section 60039, subdivision (a)(2), clearly states that the private entity must be providing 
transportation services under contract or agreement with a public anencv. To conclude that 
Taxpayer qualifies for an exemption as an "exempt bus operation," because it provides 
transportation services pursuant to a contract with Broker, who has entered into a contract with 
the contracting municipal corporation, the public agency, to provide transportation services, 
would be to enlarge or extend the exemption "beyond the plain meaning of the language 
employed." 

0

4 "Privity of contract" means, "[tlhat connection or relationshp whch exists between two or more contracting 
parties" that "was traditionally essential to the maintenance of an action on any contract." (Black's Law Dict. (6' ed. 
1990) p. 1199, col. 2.) 

Cedars ofLebanon Hospital v. County ofLos Angeles (1950) 35 C.2d 729, 734; Honeywell Information Systems, 
Inc. v. County of Sonoma (1974) 44 Cal.App.3d 23,27; Pafums-Corday, Inc. v. State Bd. ofEqualization (1986) 
187 Cal.App.3d 630, 637 (Parfims-Corday); Associated Beverage Co., Inc. v. Bd. ofEquaIization (1990) 224 
Cal.App.3d 192, 21 1 (Associated Beverage); McDonnell Douglas Corp. v. State Bd. ofEqualization (1992) 10 
Cal.App.4th 1413, 1420 (McDonnell Douglas). 

 K J  Heinz Co. v. State Bd. ofEqualization (1962) 209 Cal.App.2d 1 , 4  125 Ca1.Rptr. 6851; Parjiums-Corday, 
supra, 187 Cal.App.3d at p. 637; Associated Beverage, supra, 224 Cal.App.3d at p. 21 1; McDonnell Douglas, 
supra, 10 Cal.App.4th at p. 1420. 

0
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It does not appear, from the documentation provided by Taxpayer, that the transportation 
services it provides under contract with Broker qualify for exemption as an "exempt bus 
 pera at ion" under section 50039, subdivisi~n (a)(2). Further, it does not zppear thzt .my cf the 
other definitions of "exempt bus operation" included in section 60039 apply to these 
transportation services. Taxpayer has the burden of showing that these services do fall within 
one of the section 60039 defiaiticns, md it has not dcne so. 

Regional Centers Contracts 

Transportation services provided by Taxpayer under contracts with Regional Centers do 
not qualify as "exempt bus operations" under section 60039. As noted above, section 60039, 
subdlvisiolt (a)(2), reqcires that Ta?:pzyer, 3s a pr;iv2te entity, provide trmspert2tion scnrices 
under contract or agreement with a "public agency." However, regional centers are operated by 
"private nonprofit corporations," not public agencies. (See, e.g., Welf. & Inst. Code, 5 4621, 
[stating ""te [State Department of Deveiopmentai Services] . . . shall contract with appropriate 
prrvate non~mfit corpo~ations for the est$b:ish;nent of regonaf cegters" (eaphasis added)]; Ass~z. 
fol- -PornvdoR ----. --" Citi7oaqv -"vw-, wu - ~ t 2 ~ $ f o l - F z ~ ~  ~ 1 .  DG2t. G$jjCe;>ejRPnze!Zt,rl ,GCnlE~gs ((!ggg) 3g C11.36 384, ,289 
[noting that regional centers are operated by "private nonprofit coanunity agencies"].) The 
sample contract provided by Taxpayer identifies the parties to the contract as Taxpayer and a 
Regional Center, "a California nonprofit public benefit corporation." Therefore, the 

 
transportation services Taxpayer provides to Regional Centers do not qualify as an "exempt bus 
operationyy under section 60039, subdivision (a)(2), or any other subdivision of section 60039.~ 

Use Fuel Tax Law 

Specified entities that provide certain transportation services are partially8 exempted from 
paying the Use Fuel Tax, pursuant to the Miller-Hayes Act, codified as section 8655 in the Use 
Fuel Tax Law. (5 8655, subd. (a).) As is relevant here, subdivision (b) of section 8655 provides 
that no tax shall be imposed on the following: 

[TI . [m 
(2) Any private entity providing transportation services for the transportation of 

people under contract or agreement, except general franchise agreements, with 
a public agency authorized to provide public transportation services, only for 
fuels consumed while providing services under such contracts or agreements . 

(4) Any common carrier of passengers operating exclusively on any line or lines 
within the limits of a single city between fixed termini or over a regular route, 

a

' It appears, pursuant to its Vice PresidendGeneral Manager's letter of January 15,2005, that Taxpayer may no 
longer be claiming that the transportation services it provides under contract uiith the Regional Centers should be 
determined to be exempt bus operations. 

Entities that are exempted froin the tax under section 8655, subdivision (b) must, "for the privilege of operating 
vehicles on state highways and fi-eeways," pay to the Board one cent for each gallon or each 100 cubic feet of fuel 
used. ($ 8655, subd. (c).) 
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98 percent of whose operations, as measured by total route mileage operated, 
are exclusively within the limits of a single city, and who by reason thereof is 
;;Gi 8 passeager stage coi-por&on siibject t~ thejliIlsdiction of tlie P&!ic 
Utilities Commission. 

(5) , k j r  schoel district . . . oxrJng, leasifig, or operatirig Guses hi- the p rpose  of 
transporting pupils to and from school and for orher school . . . activities 
involving pupils, including, but not limited to, field trips and athletic contests. 

(6) Any private entity providing transportation services for the purposes specified 
in paragraph (5) under contract or agreement with a school district . . . , only 
for fbels consrrnzed while providing ssrvises nndsr thoss c~ztacts [sic] Or 
agreements . . . . (5 8655, subd. (b).) 

Further, subdivision (ci) of section 8655 proviiies fn~la~: 

-r* - i --- n~ P Y ' P T ~ ~ ~ ~ ~  -'--*A* pri?.ir:derJ fDr ic s z ~ ~ r ~ i s ~ s ; ; ,  ;b) . . A211 ast bz 22;rp!icz51e re fde? 

used by a charter-party carricr of passengers. The term "charter-party carrier of 
passengers" has the same meaning as that specified in Section 5360 of the Public 
Utilities Code and shall further include those transportation services described in 
subdivisions (a) and (e) of Section 5353 of the Public Utilities Code, if such 
transportation service is rendered as contract carriage and not as common caniage 
of passengers. (5 8655, subd. (d).) 

A comparison between language of the Use Fuel Tax Law exemption provisions and the 
language of the Diesel Fuel Tax Law "exempt bus operation" provisions clearly demonstrates 
that, for all intents and purposes, they are virtually the same. Subparagraphs (2), (4), (5) ,  and ( 6 )  
of subdivision (b) of section 60039 are comparable to subparagraphs (2), (4), (5), and (6), 
respectively, of subdivision (b) of section 8655. Further, the language of subdivision (b) of 
section 60039 is comparable to the language of subdivision (d) of section 8655. Therefore, the 
analysis provided above with respect to whether Taxpayer qualifies as an Exempt Bus Operator 
under the Diesel Fuel Tax Law also applies to whether the Taxpayer qualifies for exemption 
under the Use Fuel Tax Law. 

Accordingly, with respect to the Use Fuel Tax and: 

1. Transit District, Taxpayer qualifies for exemption, pursuant to section 8655, 
subdivision (b)(2). 

2. School District, Taxpayer for exemption, pursuant to section 8655, subdivision (b)(5) 
and (6). 

3. City, it appears that Taxpayer does @ qualify for exemption, pursuant to section 
8655, subdivision (d), because the service is a charter-party carrier activity rendered 
as contract carriage and not common caniage. 

a 

a 
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4. Broker, Taxpayer does @ qualify for exemption, pursuant to section 8655, 
subdivision (b j(2). 

5. Regional Centers, Taxpayer does not qualify for exemption, pursuant to section 8655, 
subdivision (bj(2). 

If you have any questions regarding any of the above information or would like to discuss 
these matters frzrt-hsr, plzase give me a cdl. 

cc: Louie Feletto (MJC:33) 
Doug Shepherd (MIC:65) 
Arlo Gilbert (MIC:33) 
Todd Kesfe (MIC:50) 
?.=$I Fe*s (PdSC: 82) 


